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The Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana.

IN EaUITY.

THEI UNITE© STATES OF AMERICA,

Complainant and Appellant,

vs.

BITT'EK, RiOOT DEVELOPMEiNT COM-

PANY', (a Corporation), ANACONDA

MINING COMPANY (a Corporation),

ANACONDAi COPPER COMPANY (a

Corporation), ANIACONDA COPPER

MINING COIMPANY (a Corporation),

MARIGARET' P. DALY, MARGARET
P. DALY, as Executrix of the Last

Will and Testament of Marcus Daly,

Deceased, JOHN R. TOOLE, WILL-

IAM W. DIXON, WILLIAM SCAL-

LON, and DANIEL J. HENNElSSY,

Defendants and Appellees.

Caption.

Be it remembered that on the 2Gth day of February,

1903, the complainant Med its bill of complaint herein,

whicih is entered of final record, as follows, to wit:



The United States of America vs.

' THE UNITED ST'ATEiS OF AMERICA.

The Circuit Court of the United States for the Ninth Circuit

and District of Montana.

IN EQUITY.

THE UNITED STATES OF AMEKIOA, ^

Oomplainaiiit,

vs.

BITTER ROOT DEIVELOPMENT COM-
PANY (a Corporation), ANACONDA
MINING COMPANY (a Corporation),

ANACONDA COPPER COMPANY (a

Corporation), ANACONDA COPPER
MINING COMPANY (a Corporation),

MARGARET P. DALY, MARGARET
P. DALY, as Executrix of the Last

Will and Testament of Marcus Daly,

Deceased, JOHN R. TOOLE, WILL-

IAM W. DIXON, WILLIAM SCAL-

LON, and DANIEL J. HENNESSY,

Defendants.

Bill of Complaint.

To the Judges of tne Circuit Court of the United States

for the District of Montana

:

Your orator, the United States of America, by Phi-

lander C. Knox, Attorney General of the United States,

brings thist, its bill of complaint against the Bitter Root
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Development Company, a corporation; the Anaconda

Mining Company, a corporation; the Anaconda Copper

Company, a corporation; the Anaconda Copper Min-

ing Company, a corporation, all organized under and

by virtue of the laws of the State 'o"f Montana; Mar-

garet P. Daly; :Nriargaret P. Daly as executrix of the

last will and testament of Marcus Daly, deceased; John

R. Toole, William W. Dixon, William Scallon, and

Daniel J. Hennessy, citizens of the United States and

of the State of Montana, and residents in the State of

Montana, and thereupon your orator complains and

says:

1. That on the 1st day of April, 1888, said complain-

ant was and is now the owner in fee and in the posses-

sion of certain lands in the State of Montana, described

as followsi, to wit:

Sections twenty-eight (28), twenty-nine (29), thirty-

two (32), and thirty-three (33) of township numbered

five (5) north, of range numbered eighteen (18) west,

of the Montana meridian, in the Missoula land district.

State and district of Montana..

The southeast one-fourth (^) of the southeast one

fourth (i), and the northwest one-fourth (|) of section

twenty (20), and section eighteen (18) of township

three (3) north, of range twenty-one (21) west, of the

Montana meridian, in the Missoula land district. State

and District of Montana.

The southeast one-fourth (;}) of the southwest one-

fourth il), and the southwest one-fourth {\) of the

southeast one-fourth (^), and lot seven (7) in section
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fourteen (14), and the nortihwest one-fourth (^) of the

northeast one-fourth {^), and lot two (2) in section

tw^enty-three (23), township three (3) north, of range

twenty-one (21) west, of the Montana meridian, in the

Mssoula land district. State and District of Montana.

The southwest one-fourth (i) of the northwest one-

fourth (^), ajnd the northeast one-fourth (i) of the

southwest one-fourth (i), and the northwest one-fourth

(i) of the southeast one-fourth (J), and lot three (3)

of section fourteen (14) of township three (3) north, of

ranigje twenty-on^ (21) west, of the Montana meridian,

in the Missoula land district, State and District of

Montana.

The northwiest one-fourth (i) of the southwest one-

fourth (i), and lots three (3), seven (7), and eight (8),

in section twenty-five (25), and the southeast one-

fourth ii) of the northeast one-fourth (i) in section

twenty-six (26), township three (3) north, of range

tw^enty-one (21) west, of the Montana meridian, in the

Missoula land district, State and District of Montana.

The northeast one-fourth (i) of the southeast one-

fourth (i) of section twenty-seven (27), township

three (3) north of range twenty-one (21) west of the

Montana meridian.

The northeast one-fourth (|) of the northeast one-

fourth (^) of section nineteen (19), township two (2)

north of range twenty (20) west of the Montana

meridian.

The south one-half (^) of the southeast one-fourth

(i) and the south one-half (i) of the southwest one-
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fourth (I) of section twenty-one (21), township three

(3) north of range twenty-one (21) west of the Mon-

tana meridian.

The west one-half (|) of the northeast one-fourtli

(-]-) of section eighteen (18), township two (2) north

of range twenty (20) west of the Montana meridian.

Lots one (1), four (4), and eight (8) in section

twenty-three (23) and lot one (1) in section twenty-

six (26), township three (3) north of range twentj^-

one (21) west of the Montana meridian.

The north one-half {D of the southeast one-fourth

il) and the northeast one-fourth (|) of the southwest

one-fourth H) and the southeast one-fourth {\) of the

northwest one-fourth (|) of section twenty-one (21),

township three (3) north of range twenty-one (21)

west of the Montana meridian.

The south one-half (|) of the southeast one-fourth

{I) of section thirty-three (33) and the south one-half

(I) of the southwest one-fourth {^) of section thirty-

four (34) in township two (2) north of range twenty- one

(21) west of the Montana meridian.

Section four (4) in township one (1) north of range

twenty-one (21) west of the Montana medidian.

The northeast one-fourth (}) of section twenty-eight

(28) in township two (2) north of range twenty-one (21)

west of the Montana meridian.

Township one (1) north of range twenty-one (21)

w^t of the Montana meridian.

The northeast one-fourth (|) of the southeast one-

fourth %) and the west one-half (|) of the southeast
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one-fourth (l) and the southeast one-fourth (^) of the

southwest one-fourth (1) of section twenty-seven (27)

in township two (2) north of range twenty-one (21)

west of the Montana meridian.

The northwest one-fourth (i) of section twenty-seven

(2i7) and the west one-half (^) of the southeast one-

fourth (^) and the southeast one fourth (^) of the

southwest one-fourth (J) of section twenty-seven (27)

in township two (2) north of range twenty-one (21)

west of the Montana meridian.

The northeast one-fourth (i) of the southeast one-

fourth (i) of section eigiht (8) in township four (4)

north of range twenty-one (21) west of the Montana

meridian.

Section eighteen (18) and the southeast one-fourth

(I) of the southeast one-fourth (1) and the northwest

one-fourth (1) of section twenty (20) in township three

(3) north of range twenty-one (21) west of the Montana

meridian.

Sections^ seven (7) and eighteen (18) and the west one-

half (i) of the northwest one-fourth (i) and the north

one-half (|) of the southwest one-fourth (i) and the

north one-half (|) of the southeast one-fourth (i) of sec-

tion seventeen (17) in township four (4) north of range

twenty-one (21) west of the Montana meridian, and sec-

tion thirteen (13) in township four (4) north of range

twenty-two (22) west of the Montana meridian.

Township one (1) north, of range twenty-one (21) west,

of the Montana meridian.
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The southwest one-fourth (|) and the west half (i) of

the southeast one-fourth (i) of section thirty-three (38),

in township two (2) north, of rangie twenty-one (21) west,

of the Montana meridian.

The south half (^) of the northeast one-fourth (l) and

the northeasit one-fourth (^) of the southeast one-fourth

ii) of section twenty-eight (28), township four (4) north,

of range twenty-one (21) west, of the Montana meridian.

Section twenty-three (28), in township two (2) north,

of range twenty-one (21) west, of the Montana meridian.

The northeast one-fourth Q) of the southeast one-

fourth (i) of section twenty-three (23), township three

(3) north, of range twenty-one (21) west, of the Montana

meridian.

The southeaiSt one-fourth (i) of the northwest one-

fourth (1) of section twenty-seven (27), township three

(3) north, of range twenty-one (21) west, of the Mon-

tana meridian.

The northwest one-fourth of section twenty-eight (28)

and the southeast one-fourth {{) and the west one-half

il) of the southeast one-fourth (1) and the southwest

one-fourth {^) of the northeast one-fourth (i) and the

northeast one-fourth (i) of the northeast one-fourth (|)

of section twenty-one (21) of the northwest one-fourth (i)

of section twenty-two (22), of township two (2) north, of

range twenty (20) west, of the Montana meridian.

The north one-half (i) of the northwest one-fourth (i)

and the southwest one-fourth (i) of the northwest one-

fourth (i) of section twenty (20) and the southeast one

fourth (i) of the northeast one-fourth (i) of section nine-
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teen (19), of township two (2) north, of range twenty

(20) Avest, of the Montana meridian.

The sonthwest one-fonrth (]) of the northwest one-

fourth (i) of section twenty-seven (2i7), township four (4)

north, of rangie twenty-one (21) west, of the Montana
meridian.

The southwest one-fonrth H) of section thirty-three

(33), township three (3) north, of rangie twenty-one (21)

"Rest, of the Montana meridian.

The southwest one-fonrth (^) of section tweuty-two

(22), township four (4) north, of range twenty-one (21)

west, of the Montana meridian.

The southeast one-fonrth (i) of the northwest one-

fourth (i) and the north one-half (i) of southwest one-

fourth (i) and the southwest one-fourth (i) of the sonth-

west one-fourth (i) of section twenty (20i), township two

(2) north, of range twenty (20) west, of the Montana
meridian.

,

Sections twenty-three (23) and twenty-four (24), town-
ship two (2) north, of range twenty-one (21) west, of the

Montana meridian.

Section twenty-five (25), township two (2) north, of

range twenty-one (21) west, of the Montana meridian.

The west one-half (i) of the northwest one-fourth (i)

of .section twenty-one (21), township two (2) north, of

rangie twenty (20) west, of the Montana meridian.

The south one-half (i) of the northeast one-fourth (-])

and the north one-half (i) of the southeast one-fourth

(D of section twenty (20), township two (2), north, of

range twenty (20) west, of the Montana meridian.
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The southwest one-fourth (|) of the southeast one-

fourth (i), and the southeast one-fourth (1) of the south-

east ii) of section twenty-two (2i2), and the northeast

one-fourth (^) of the northwest one-fourth (i), and the

northwest one-fourth {^) of the northeast one-fourth (:[)

of section twenty-seven (27), townsihip two (2) north, of

range twenty (20) west, of the Montana meridian.

The east one-half (^) of the northeast one-fourth (^)

and the southeast one-fourth (^) of section twenty-four

(24), township two (2) north, of range twenty-one (21)

west, of the Montana meridian, and the west one-half

(^) of the northeast one-fourth (l), and lots one (1), two

(2), and three (3) of section nineteen (19), and the west

one-half (|) of the southeast one-fourth (i) of section

eighteen (18), township two (2) north of range twenty

(20) west, of the Montana meridian.

The north one-half (|) of the northeast one-fourth (|)

and the east one-half (^) of the northwest one-fourth

(i) of section twenty-seven (27), township four (4) north,

of range twenty-one (21) west, of the Montana meridian.

The northwest one-fourth (j) of the southwest one-

fourth (^) of section twenty-seven (27), township four

(4) north, of range twenty-one (21) west, of the Mon-

tana meridian. All in the Missoula land district. State

and District of Montana.

The southeast one-fourth (j) of the southwest one-

fourth (l) and the southwest one-fourth (l) of the south-

east one-fourth (^) and lot seven (7) of section fourteen

(14), and the northwest one-fourth (|) of the northeast

one-fourth (^) and lot two (2), township three (3), range
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twenty-one (21) west, of the Montana meridian, in the

county of Eavalli, State and District of Montana.

The north one-half (|) of the northwest one-fourth

(I) of section twenty-six (26) and the southeast one-

fourth (^) of the southwest one-fourth (l) and the south-

west one-fourth {^) of the southeast one-fourth {^) of

section twenty-three (23), township two (2), range twen-

ty-one (21) west, of the Montana meridian, in the county

of Ravalli, State and District of Montana.

The south one-half (|) of the southwest one-fourth

(I) and the northeast one-fourth (i) of the southwest

one-fourth (^) and the southwest one-fourth (1) of the

southeast one-fourth (|) of section eleven (11), township

four (4), range twenty-one (2l) west, of tfie Montana me-

ridian, in the county of Ravalli, State and District of

Montana.

The north one-half (|) of the southeast one-fourth (^)

and the north one-half (^) of the southwest one-fourth

(i) of section ten (10), range twenty-one (21), township

four (4) west, of the Montana meridian, in the county of

Ravalli, 'State and District of Montana.

The northwest one-fourth (^) of the southeast one-

fourth il) and the southeast one-fourth (^) of the north-

west one-fourth (i) of section eleven (11), township four

(4), range twenty-one (21) west, of the Montana meri-

dian, in the county of Ravalli, State and District of

Montana.

The northeast one-fourth (^) of the northeast one-

fourth (i) of section fifteen (15), township four (4),

range twenty-one (21) west, of the Montana meridian,
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in the county of Ravalli, State and District of Mon-

tana.

The east one-half (^) of the northwest one-fourth (|)

and the east one-half (^) of the southwest one-fourth (l)

of section twenty-eight (28), township six (6), range

twenty-one (21), west, of the Montana meridian, in the

county of Ravalli, State and District of Montana.

The southeast one-fourth (^) and the west one-half

(I) of the southwest one-fourth (^) and the southwest

one-fourth (|) of the northwest one-fourth (^) of sec-

tion three (3), township five (5), range twenty-one (21)

west, of the Montana meridian, in the county of Ravalli,

State and District of Montana.

The southwest one-fourth (^) of the northeast one-

fourth (^) and the southeast one-fourth (^) of the north-

east one-fourth (|) of section fifteen (15) township four

(4), range twenty-one (21) west, of the Montana meri-

dian, in the county of Ravalli, State and District of

Montana.

The west one-half (|) of the northeast one-fourth

(I), and the southeast one-fourth (|) of the northeast

one-fourth (i), and the northeast one-fourth (|) of the

southeast one-fourth (^) of section thirty-three (33),

township six (6), range twenty-one (21) west, of the Mon-

tana meridian, in the county of Ravalli, State and Dis-

trict of Montana.

The northeast one-fourth (^) and the southeast one-

fourth (^) of section thirty-three (33) and the south-

west one-fourth (i) of section thirty-four (34), town-

ship six (6) north, of range twenty-one (21) west, of the
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Montana meridian, in the county of Missoula and State

and District of Montana.

Tlie southwest one-fourth (|) of section fifteen (15),

township five (5), range twenty-one (21) west, of the

Montana meridian, in the county of Ravalli, State and

District of Montana.

Lands in section two (2), township four (4) north, of

range twenty-one (21) west, of the Montana meridian, in

the county of Ravalli, State and District of Montana.

The southwest one-fourth (^) of the northwest one-

fourth (I) of section twenty-six (26), and the northwest

one-fourth (|) of the southwest one-fourth (I) of sec-

tion twenty-six (26), township two (2), range twenty-one

(21), west, of the Montana meridian, in the Missoula

land district, State and District of Montana.

The southeast one-fourth (^) of the southeast one-

fourth (^) of section thirty-four (34), and the west one-

half (I) of the southwest one-fourth (l) and the south-

Avest one-fourth (^) of the northwest one-fourth (^) of

section thirty-five (35), township two (2), range twenty

(20) west, of the Montana meridian, in the Missoula land

district, State and District of Montana.

Land on the east fork of the Bitter Boot River, and

near what will be when the survey is accepted section

twenty-seven (27), township two (2), range twenty (20)

west, of the Montana meridian, in the county of Ra-

valli, State and District of Montana.

Lands being on the w^est fork of the Bitter Root

River and which when surveyed will be in township

one (1), range twenty-one (21) west, of the Montana
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meridian, in the Missoula land district, State and Dis-

trict of Montana.

The southwest one-fourth (]) of the southeast one-

fourth (1) and the east one-half (|) of the southeast one-

fourth of section twenty-seven (27), and the northwest

one-fourth (|) of section thirty-four (34), township three

(3) north, of rang'e twenty-one (21), west, of the Mon-

tana meridian, in the county of Ravalli, State and Dis-

trict of Montana.

The southeast one-fourth H) of the southwest one-

fourth (^), and the southwest one-fourth (^) of the

southeast one-fourth {^), and lot seven (7), of section

fourteen (14), and the northwest one-fourth {\) of the

northeast one-fourth (|), and lot two (2) of section

twenty-three (23), township three (3), range twenty-one

(21) west, of the Montana meridian, in the county o*

Ravalli, State and District of Montana.

The southwest one-fourth (|) of the southwest one-

fourth {I) of section twenty-eight (28i), township six

(6), range twenty-one (21) west, and the balance of land

now claimed in said section twenty-eight (28), by Lee

Hyatt, in the Missoula land district. State and District

of Montana.

The west half (^) of the northwest one-fourth {\),

and the west half (|) of the southwest one-fourth (|)

of section twenty-eight (28), township six (6), range

twenty-one (21) west, of the Montana meridian, in the

county of Ravalli, State and District of Montana.

The northwest one-fourth {\) of section thirty-three

(33), range twenty-one (21) west, of the Montana meri-
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dian, in the county of Ravalli, State and District of

Montana.

The southwest one-fourth (|) of section fifteen (15),

township five (5) north, of range twenty-one (21) west,

of the Montana meridian, in the county of Missoula,

State and District of Montana.

The southeast one-fourth of the southwest one-fourth

(i), and the south half (1) of the southeast one-fourth

(i) of section twenty-one (21), and the southwest one-

fourth (i) of the southwest one-fourth (i) of section

twenty-two (22), township two (2), range twenty (20)

west, of the Montana meridian, in the county of Ra-

valli, State and District of Montana.

The east side and adjoining the Bitter Root River in

section two (2), township four (4) north, of range twenty-

one (21) west, of the Montana meridian, in the county

of Ravalli, State and District of Montana.

Lands on the east side of the Bitter Root River, ad-

joining said river in section two (2), township four (4)

north, of range twenty-one (21) west, of the Montana

meridian, in the county of Ravalli, State and District of

Montana.

Lands situated in township two (2), range twenty (20)

west, of the Montana meridian, in the Missoula land

district, State of Montana.

Forty acres in township two (2) north, of range

twenty-one (21) west, in section thirty-four (34); also

one hundred and twenty (120) acres in section three

(3), township one (1) north, of range twenty-one (21)

west, adjoining the west fork of the river, in the county

of Ravalli, State and District of Montana.
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The north one-half (|) of section seventeen (17), town-

ship one (1) north, of range twenty-one (21) west; the

southwest one-fourth (|) of section twenty (20), town-

ship (1) north, of range twenty-one (21) west; the north-

west one-fourth (|) of section twenty (20), township one

(1) north, of range twenty-one (21) west; and the north

one-half (^) of the northeast one-fourth (^) of section

thirty (30), township one (1) north, of range twenty-one

(21) west, of the Montana meridian, in the county of

Ravalli, State and District of Montana.

The southwest one-fourth of the southwest one-fourth

(|) of section thirty-four (34), and the south one-half

(I) of the southeast one-fourth {\) of section thirty-three

(33), township two (2) north, of range twenty-one (21)

west, and the northeast one-fourth {I) of the northeast

one-fourth (|) of section (4), township one (1) north, of

range twenty-one (21) west, of the Montana meridian,

in the Missoula land district, State and District of Mon-

tana.

Lands situate, lying and being in township one (1),

range twenty-one (21) west, of the Montana meridian,

in the county of Ravalli, State and District of Montana.

The north one-half (^) of the northwest one-fourth

(I) of section twenty-six (26), and the southeast one-

fourth (I) of the southwest one-fourth (|), and the

southwest one-fourth {\) of the southeast one-fourth (1)

of section twenty-three (23), township two (2), range

twenty-one (21) west, of the Montana meridian, in the

county of Ravalli, State and District of Montana.

Lands situate, lying and being in sections twenty-five

(25) and thirty (30), township one (1) north, of range
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twenty-one (21) west, and township one (1), north, of

range twenty-two west, of the Montana meridian, in

the Missoula land district, State and District of Mon-

tana.

Lands lying in the east side of the south fork of the

Bitter Root River, in the Missoula land district. State

and District of Montana, a more particular description

of which said land is to your orator unknown.

The north one-half (^) of section four (4), township

one (1) north, of range twenty-one (21) west; the south-

east one-fourth (|) of the southeast one-fourth (^) of

section five (5), township one (1) north, of range twenty-

one (21) west; the northeast one-fourth (i) of section

eight (8), township one (1) north, of range twenty-one

(21) west; and the northwest one-fourth (1) of section

nine (9), township one (1) north, of range twenty-one (21)

west, of the Montana meridian, in the Missoula land

district. State and District of Montana.

Lands within the boundaries of the Bitter Root For-

est Reserves and will be when surveyed in townships one

(1) north and one (1) south, range twenty-two (22) west,

of the Montana meridian, in the Missoula land district.

State and District of Montana.

Lands within the boundaries of the Bitter Root Forest

Reserves and will be, when surveyed, in townships No.

one (1) north, and No. one (1) south, range No. twenty-

iwo (22) west, of the Montana meridian, in the Missoula

land district. State and District of Montana.

Unsurveyed lauds as follows:
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Lands lying on the East Fork of the Bitter Root River

in township one (1) north, of range twenty (20) west,

of the Montana meridian, and adjoining the claim of

Herbert Lord on the East Fork of the Bitter Root
River, in the Missoula land district, a more particular

description of which said lands is to your orator un-

known.

One hundred and sixty acres of unsurveyed land on
the East Fork of the Bitter Root River, in the Missoula

land district, State and District of Montana, a more
particular description of which said land is to your

orator unknown.

Lands situated about one mile east of White's Hot
Springs, in a canyon about one-fifth of a mile wide and

extending one-half of a mile along the East Fork of

the Bitter Root River, in the ]Missoula land district.

State and District of Montana.

One hundred and sixty acres of unsurveyed land on

the main road from Darby to Sula, Montana, adjoining

the East Fork of Bitter Root River and one and a half

miles southeast of section thirty-four, township two (2)

north, of range twenty west, of Montana meridian.

Lands situated about one mile east of Wile's Hot

Springs and extends one mile along both banks of the

East Fork of Bitter Root River, in the Missoula land

district, State and District of Montana, a more particu-

lar description of which said land is to your orator un-

know^n.

One hundred and sixty acres on the main road from

Darby to Sula, Montana, and adjoining the East Fork
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of the Bitter Root River, and two miles soutlieast of

section thirty-four (34), township two (2) north, of range

twenty (20) west, of tlie Montana meridian. State and

District of Montana, a more definite description of

which said land is to your orator unknown.

One hundred and sixty acres on the main road from

Darby to Sula, Montana, and adjoining the East Fork

of the Bitter Root River, and two and one-half miles

southeast of section thirty-four (34), township two (2)

north, of range twenty (20) west, of the Montana merid-

ian, in the Missoula land district, State and District of

Montana, a more particular description of Avhich said

land is unknown to your orator.

A strip of unsurveyed land beginning one-fourth of

a mile from squatter claim of T'. W. Laird; that is, one-

half mile south of W. P. Bean land in section thirty-

four (34), township two (2) north, of rainge twenty

(20) west, of the Montana meridian, and extending up

Laird Creek that empties into the East Fork of Bitter

Root River, and also on the mountain on the north side

of said creek in the Missoula land district, State and

District of Montana, a more definite description of which

said land is to your orator unknown.

2. Your orator further shows that on the day and

year last aforesaid on these vast tracts of land there

were then growing and standing great forests of pine,

fir, and other kinds of trees of various dimensions, fit

to manufacture into lumber for mining, commercial,

and all other purposes for which lumber is used; that

said forests were of great value, to wit, of the value of

two million dollars (|2,000,000) and upwards, the ex-
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act value thereof being to your orator unknown;
that these forests and the land upon which they were
growing and standing were the absolute property of

the complainant, the United States of America, and
was a portion of its public domain.

3. Your orator further shows that on this the day of

fi.ling its bill of complaint in this court the lands above
described have for the most part been stripped of the
pine and other trees and timber that were standing

and growing up them as aforesaid, and, except very

small portions thereof, were so denuded without li-

cense, authority, or permission of the United States

or anyone authorized to represent the complainant;

and this was done in violation of its laws, both civil,

and criminal, and thereby and in consequence of said,

spoliation the complainant has lost millions of dollars'

worth of its property under circumstances named in

the succeeding paragraphs of this bill of complaint.

4. Your orator further shows that one Marcus Daly,,

who is now dead, but who was on the date and year
aforesaid a citizen of the State of Montana, and a resi-

dent thereof, well knowing of the location of these,

lands, their accessibility, and the great value of the,

timber then growing thereon, did on or about the 1st

day of January, 1890, determine that he would convert

and appropriate to his own use all of the merchantable
and marketable timber growing and standing thereon,

without buying said timber or obtaining any right or

authority, except as hereinafter stated, from your ora-

tor, the United States of America. That in order to

more effectually carry out these designs and purposes,.
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lo conceal his identity, to enrich himself individually, to

escape personal liability, and to better deceive the pub-

lic and the lawful officers and agents of the complain-

ant, he determined that he would organize a corporation

under the laws of the State of Montana; and for that

purpose the said Daly called to his aid and assistance

certain other persons, namely, John R. Toole, William

Toole, William W. Dixon, James W. Hamilton, Moses

Kirkpatrick, William Scallon, Malcolm B. Bromley,

Michael Donohue, William L. Hoag, Daniel J. Hen-

nessy, and Joseph V. Long, and by conspiracy and

confederation with said parties, and in pursuance of

such fraudulent purpose as aforesaid, they organized,

on or about the 12th day of August, 1800, the Bitter

Root Development Compauy, the defendant. In its ar-

ticles of incorporation, which were duly filed with the

secretary of the State of Montana, said John R. Toole,

William Toole, and James W. Hamilton were named

as incorporators, and James W. Hamilton, William

Toole, Daniel J. Hennessy, John R. Toole, and Will-

iam W. Dixon were named as trustees to manage the

affairs of the company for the first three months of its

existence, and the town of Hamilton, in said State, was

named as the principal office of said corporation. The

capital stock of said corporation was fixed at the sum

of three hundred thousand dollars (P00,000.00), divided

into one hundred thousand shares, of the par value of

three dollars (|3.00) per share.

5. Your orator further shows that said incorporators

and trustees had but a nominal interest in said corpo-
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ration, but certain of them were agents, and others

attorneys of said Marcus Daly, and as such conspired

with him as to the manner and means by which his*

said purpose to denude said lands of your orator could

be best carried out. In pursuance of such conspiracy

it was necessary that a certain number should subscribe

for stock in said corporation, which was done, but all of

said shares were in fact subscribed for the use of and

controlled by said Marcus Daly. Your orator charges

that not only in the formation of said corporation and

other corporations to be hereinafter named said John

I4. Toole, William Toole, William W. Dixon, James W.

Hamilton, Moses Kirkpatrick, William Scallon, Mal-

colm B. Bromley, Michael Donohue, William L. Hoag,

Daniel J. Hennessy, and Joseph V. Long aided and as-

sisted said Marcus Daly, but in many other ways up

to the time of his death they engaged with him in

the work of spoliation, which, in pursuance of such

conspiracy had been planned and was later carried

out as hereinafter particularly described; and said par-

ties other than Dialy participated in the profits thereof,

but just how, and to what extent is to your orator

unknown; and your orator shows that such of the above

as are not made defendants herein are either dead, out-

side of the jurisdiction of this court, or have no estate.

6. Your orator further shows that at once on the

organization of this corporation, and under the corpo-

rate name thereof, said parties heretoforei namead com-

menced the work of cutting and carrying away from,

said lands the trees and timber then growing and stand-
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icg thereon, using at first in their operations several

portable sawmills, but later, on or about the year

1892, a larg^ lumber and sawmill wasi erected at the

town of Hamilton, on Bitter Boot River, in close prox-

imity to a portion of the lands above described and

the timber growing thereon. The work of cutting,

hauling, transporting to the river, and driving the tim-

ber to said mill and manufa'cturing the same into lum-

ber was prosecuted with gTeat and unremitting indus-

try for several years thereafter, to the great profit and

advantage of the said conspirators and to the great

loss of your orator.

7. Your orator further show's that not only at the

time of the organization of said corporation, but at all

times while it was doing business, its oflftlcers, directors,

trustees, and stockholders acted for and in behalf of

said Marcus Daly, as his agents, and had knowledge

of its principal operations, and well knew that the logs

that were being brought to its mill and converted into

lumber were taken, without right or authority, from the

public domain of your orator, and that they had no

legal right or title to the same, except as to a small

fraction thereof, as hereinafter stated.

8, Your orator further shows that in pursuance of

such fraudulent conspiracy, for the purpose of carry-

ing out the same, and in order to conceal such action,

said Marcus Daly, aided by the other parties and as

aforesaid, under the name of the Bitter Root Develop-

ment Company, did at certain times during the several

years of said depredations apply to and obtain from
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the lawful agents of your orator licenses to cut upon

certain small portions of the tracts above described,

and under cover of such permits said conspirators not

only cut, carried away, and manufactured the timber

growing upon the lands included in such licenses, but

well knowing that such permits gave them no right or

authority to enter upon other lands of your orator,

they willfully and fraudulently entered upon large

tracts of lands adjacent thereto and cut, carried away,

drove, and manufactured the timber growing thereon,

and afterwards sold the lumber and timber to persons

and corporations to your orator unknown and known

only to said Marcus Daly, his said agents, and the

officers of said Bitter Root Development Company, and

appropriated the proceeds of such sales to their own

use, but just when such sales were made, just how much

the proceeds, to whom beside said Marcus Daly such

proceeds were paid, in what proportion, in what way,

and at what particular time, it is impossible for your

orator to say, as all books of account, of every kind

iind character, were then and are now in their pos-

session, under their control, or with their assigns.

9. Your orator further shows that in pursuance of

said conspiracy, and in the execution thereof, in order

to more effectually conceal the same from your orator,

its officers and agents, the said Marcus Daly and the

other parties before mentioned, engaged the services

of a large number of men, falsely representing that

they had authority from your orator to cut the grow-

ing timber on tracts of land not included in any li-

cense, and made contracts with such men by the terms
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of which the said conspirators were to pay a certain

amount for logs delivered at the river bank by the

parties so employed, by reason of which representa-

tions and contracts a large number of men were in-

duced to cut down trees and haul them as logs to the

river bank, and transport said logs to the company's

mill at Hamilton, and thereby innocently aided the

conspirators in their unlawful acts and enable them
to successfully prosecute the same.

10. Your orator further shows that in pursuance of

said conspiracy, and in the execution thereof, the said

Daly and his associates, acting through and under the

corporate name of the defendant. Bitter Root Develop-

ment Company, entered into other contracts or agree-

ments with other parties, namely, Kendall Brothers,

Harper Brothers, O. L. Shook, William Toole, Andrew

Kennedy, D. V. Bean, John Ailport, and divers other

persons to your orator unknown, by the terms of which

they were to be paid specified prices per thousand feet,

board measure, for logs delivered at the sawmill at

Hamilton, both parties to said agreements well know-

ing at the time that the timber belonged to your orator

and was to be unlawfully cut and removed. Said con-

tractors, so-called, acting for and in behalf of said Mar-

cus Daly and his said confederates, under the name
of the Bitter Boot Development Company, during the

year 1891 and for several years next thereafter, will-

fully trespassed upon the hereinbefore described lands

of the complainant, cutting millions of feet of logs, and

hauling them to the Bitter Root River, and thence to

the mill of the defendant, Bitter Root Pevelopment
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Company, at Hamilton, where they were converted

into lumber and sold to the general public, and the

proceeds thereof appropriated in large part by said

Marcus Daly, and the balance by his associates in said

conspiracy, but just how much, and in what propor-

tion, your orator, for the reasons above stated, is un-

able to say.

11. Your orator further shows that the said Marcus

Daly and his associates, in further execution of said

conspiracy, organized other corporations for the pur-

pose of concealing their illegal acts and complicating

and confusing the situation, so as to make detection

and proof of the same difficult, if not impossible. One

of these schemes was as follows: On or aibout the 14th

day of January, 1891, they organized a corporation

known as the Anaconda Mining Company, with an or-

ganized capital stock of |12,5'00,000, divided into 500,000

shares of the par value of f25 per share. That withini

loss than one year thereafter, namely, on the 5th day

of December, 1891, a stockholders' meeting was held

in the city of Butte, Montana, and at said meeting the

capital stock of said corporation was increased to

twenty-five million dollars (25,000,000.00) and the shares

thereof increased to one million (1,000,000) shares.

That at said stockholders' meeting it appeared that no

one of the incorporators or the trustees that were

named at the time of its incorporation a few months

before had any substantial interest therein; and later,

namely, on the 31st day of December, another meeting

of said stockholders was held, at which time it was

voted to extfend the term of existence of said corpora-
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lion for forty years from the date of its original incor-

poration, and at that meeting it appeared that Mar-

cus Daly, either in his own person, or as trustee, or

as a proxy, controlled nearly seven hundred thousand

(700,000) shares of the million shares of the capital stock

of said company, and in less than six months there-

after the capital stock was reduced from twenty-five

million dollars (|2t5,00O,00i0.00) to one million dollars

(11,000,000.00), and the shares from' one million (1,000,-

000) to forty thousand 4'0,000).

12. Your orator further shows that in furtherance

of the conspiracy aforesaid, the said Marcus Daly, on

the 27th day of April, 1894, through his agents, pro-

cured to be conveyed unto himself all of the property

of said Bitter Root Development Company, receiving

a deed from said Bitter Root Development Company,

executed by William Toole as its president and Joseph

Kerrigan as its secretary, which said deed was duly

recorded on page 302 of Book 16, in the proper office

for the recording of deeds in the county of Ravalli,

State of Montana. In said deed appear these words:

"The Bitter Root Development Company, for and in

consideration of one dollar, transfers all of its prop-

erty of every kind and description, real and personal,

iimber lands, timber-cutting privileges, and rights,

timber, logs, mills, water rights, and water ditches,

flumes, pipe lines, and rights of way—in fact every-

thing belonging to the Bitter Root Development Com'

pany, to Miarcus Daly."

Your orator further says that four days after so

receiving this deed, namely, on the 1st day of May,
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1894, said Marcus Daly deeded this same property to

the other of his corporations, the aibove-named Ana-

conda Mining Company, for the express consideration

of one million four hundred and forty-two thousand

three hundred and seventy-nine dollars and forty-six

cents (fl,442,379.46), which said deed was duly recorded

in said book 1(), on page 280. Your orator expressly

charges that said Marcus Daly did in fact receive the

consideration named in said deed, the whole thereof

being directly the result of the spoliation of the lands

of your orator as aforesaid, and that the moneysi so

received by him belonged in fact to your orator; but your

orator charges on information that said Marcus Daly

did not receive all of the same in cash, but a portion

of same was taken in stock in said Anaconda Mining

Company, but just how much he received in cash and

how much was carried over and appeared in stock

of said company your orator is unable to state.

13. Your orator further shows that in furtherance of

the conspitracy aforesaid, said defendants, Moses Kirk-

patrick, William Scallon, and Malcolm B. Bromley,

acting for and in behalf of said Marcus Daly, on the

6th day of June, 1895, pursuant to and in conformity

with the statutes of Montana relating to corporations

for industrial and productive purposes, organized the

Anaconda Copper Company, with an authorized capi-

tal stock of thirty million dollars (|30,00O,000.0'0), di-

vided into three hundred thousand (300,000) shares of

the par value of one hundred dollars (fl:OiO.OO) each,

with an authorized term of existence of forty years,

and the following-named persons were named as trus-



28 The United States of America vs.

tees for the first three months of its existence, to wit,

Moses Kirkpatrick, William Scallon, Malcolm B. Brom-

ley, Michael Donohue, William L. Hoag, Daniel J. Hen-

nessey, and Joseph V. Long, with its principal office

at Butte,, Silverbow Oounty, Montana.

14. Your orator further shows that nine days there-

after the same persons, named as incorporators of the

corporation last named, organized under the same law

the defendant corporation, the Anaconda Copper Min-

ing Company, with an authorized capital stock of thirty

million dollars (|30,000,000.00), divided into one mil-

lion two hundred thousand shares (1,200,000) of the par

value of twenty-five dollars )(|25.00) each, with the

same seven trustees to manage the affairs of said cor-

poration for the first three months of its existence, with

its principal oflflce at Anacondda, in said State.

15. Your orator shows that in the execution of said

conspiracy, and for the purpose of complicating the sit-

uation, said Marcus Daly, through his agents, did again,

and within one year and twenty-nine days after hav-

ing transferred his property to the Anaconda Mining

Company, convey the identical property that was named

in said deeds to the above-named Anaconda Copper

Mining Company for and in consideration of the sum

of one dollar, the Anaconda Mining Company execut-

ing a deed through and by its president, W. W. Dixon,

and its secretary, F. E. Sergeant, and said deed is re-

corded in the same book of records on page 441.

16. Your orator further shows and charges that

these several conveyances were made in the main in

furtherance of said conspiracy, and in pursuance of a
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purpose to so complicate the situation as to make de-

tection difficult, if not impossible. That the convey-

ance by the Bitter Root Development Company to said

Marcus Daly, for one dollar, of all of its property was

fraudulent, and that said Marcus Daly did, under the

name of the Anaconda Mining Company, carry on the

same work of spoliation of your orator's trees, timber,

and lands, and that later, and from the time of the

conveyance of all its corporate property to the Ana-

conda Copper Mining Company, he carried on the work

under that name until the date of his death. That he

continued to use the same means, the same mill at

Hamilton, and the officers, directors, and stockholders

of each of said corporations knew of the illegal work

that had been done, and so knowing continued the

same. And your orator expressly charges that all of

the corporate assets of every kind and character of the

Bitter Root Develojjment Company either appeared in

the stock of the other corporations, or was appropri-

ated by Marcus Daly and his assistants to their own use

and benefit; but just how much was carried over in the

said corporations, and how much was divided previous

to the last deed named herein, and how much of the

property of your orator was converted by said last-

named company between the date of its organization

and the death of said Marcus Daly hereinafter de-

scribed, and how much thereof was appropriated by

said company, and how much by Daly and his associ-

ates, it is impossible for your orator, with the means at

hand, to state.
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17. Your orator further shows that by reason of

such spoliation, continued and carried on during the

period of about ten years, it has lost property of great

value, to wit, of the value of two million dollars and

upwards, and that Marcus Daly and the other defend-

ants named herein occasioned this loss by willfully tres-

passing upon said lands of your orator, and without

its consent, or the consent of any of its authorized of-

ficers, and in violation of its laws, both civil and crim-

inal, appropriated and converted to their own use the

trees and timber growing thereon. That said defend-

ants, or some of them, have had at all times, and now

have possession of the sawmill at Hamilton, wherein

the logs were converted into lumber, and they have re-

ceived all the proceeds of said sales and divided the

same among them; but by reason of the frauds prac-

ticed by said defendants, as aforesaid, and their acts

performed for the express purpose of concealing from

your orator the facts of the case by means of the forma-

tion and the dissolving and the reforming of corpora-

tions, and by reason of said defendants having posses-

sion of all books of account it is impossible for your

orator to set forth to a greater extent the details of

this conspiracy, or to show just when or by whom the

particular acts of spoliation were performed, or just

when and to whom the logs when manufactured into

lumber were sold, or just when and by whom the pro-

ceeds thereof were obtained and when the same were

divided.



Bitter Root Developmeiit Company ct al. 31

18. Your orator further shows that at the time that

these trespasses were committed the territory on which

the same took place was but sparsely settled, and was

thousands of miles away from the seat of government,

and it was impossible with the means that your orator

had at hand to properly patrol and protect its domain

from the willful trespasses of the defendants, and that

the Government of the United States used such care

in the protection thereof as it had the means to do.

That the agents employed by your orator were misled

by the defendants' assertion of ownership, as afore-

said; that the frauds and trespasses of the defendants,

w^hich have resulted in the denuding of these lands of

your orator and in depriving your orator of property

of the value of several millions of dollars, were not

discovered in their entirety until a comparatively short

time ago.

19. Your orato^ further shows that it has com-

menced several actions at law in this Honorable Court

to recover the value of the timber heretofore taken by

the defendants, or some of them, from the lands above

particularly described, and that the same are now pend-

ing in this court, but that by reason of the frauds

and conspiracies above set forth, and the complications

which have resulted therefrom, no plain, adequate, and

complete remedy can be given your orator by said

actions at law, and your orator is only relievable in a

court of equity, where matters of this kind are prop-

erly cognizable and relievable.

20. Your orator further shows that Marcus Daly died

in the city of New York on the 12th day of Novem-
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ber, A. D. 1900; that at the time of his death he was

a resident of the county of Deer Lodge, State and Dis-

trict of Montana, and left an estate worth about |12,-

000,000, consisting of real and personal property lo-

cated in said county and State and elsewhere. And
your orator expressly charges that a large portion of

said estate was the result of the proceeds of his illegal

acts in his lifetime in trespassing upon the lands of

your orator, as hereinbefore charged, and converting

the proceeds of the sale of the timber growing thereon

to his own use and benefit; that in his lifetime he

made and published his last will and testament where-

by he appointed the defendant, Margaret P. Daly, ex-

ecutrix thereof; that on the 14th day of February, A.

D. 1901, at the city of Anaconda, said last will and

testament was duly proved and duly admitted to pro-

bate in the District Court of the county of Deerlodge,

District of Montana; that thereupon, on the 15th day

of February, A. D. 1901, letters of administration were

duly issued thereon to the said defendant, Margaret

P. Daly, by the said court; that the said defendant,

Margaret P. Daly, duly qualified and entered upon the

discharge of her duties as executrix, and that the said

letters testamentary have not been revoked, and are

now in full force and effect.

21. Your orator further shows that the said Mar-

garet P. Daly, under and by virtue of the terms of said

will and as the wife of said Marcus Daly, is now the

owner of a large portion of his estate.

In consideration whereof, and for as much as your

orator is, for the reasons stated, remediless in the
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premises at and by the strict rule of the common law,

and is only relievable in a court of equity where mat-

ters of this kind are properly cognizable and relievable,

to the end that your orator may have that relief which

it can only obtain in a court of equity; and that each

one of the 'defendants above named may answer the

premises, but not upon oath or affirmation, the benefit

whereof is expressly waived by your orator, your orator

prays the court as follows:

First.—That the defendant, Margaret P. Daly, both

in her own person, and as executrix of the last will

and testament of her husband, Marcus Daly, deceased,

and each of the defendants above named, be decreed

to hold in trust for the use and benefit of your orat«>r

so much of their estate, both real and personal, as

shall have come to them, or either of them, directly

from the proceeds of the conversion of the timber of

your orator, as aforesaid.

Second.—That the complainant have and recover from

Margaret P. Daly, both personally and as executrix,

and from each of the other defendants above named, the

profits, gains, and advantages which the said defend-

ants, or either of them, have received or made or which

have arisen or accrued to them, or either of them, by

reason of the willful trespasses upon the public domain

of your orator, hereinbefore particularly described, and

by reason of the fraudulent conversion of the trees and

timber growing thereon, the logs had therefrom, and

the lumber manufactured from the same.

Third.—That each of the defendants may make a

full and true discovery and disclosure of and concern-



34 The United States of America vs.

ing the transactions and matters aforesaid, and that an

accounting may be taken by and under the direction

and decree of this Honorable Court of all the dealings

and transactions between your orator and the defend-

ants. That on such accounting the defendants and each

of them be required to produce all licenses, permits,

and all other documents of every kind and character

which they, or any of them, may have received from

your orator, by which they, or any of them, claim or

claimed the right to enter upon any of said lands of

your orator and cut and remove the trees and timber

then growing thereon.

Fourth.—That the defendants and each of them ac-

count for the number of logs received by them and

manufactured into lumber at the sawmill at Hamilton,

in said district, or at any other mill or mills owned or

used by them in the manufacture of said logs into

lumber, and also the gains, profits, and advantages

which the said defendants, or either of them, or the

estate of said Marcus Daly have received or made, or

which have arisen or accrued to, them, or either of them,

from trespassing upon the lands of the complainant,

above described and set forth, and in converting to their

own use and benefit the trees and timber growing

thereon.

Fifth.—That the said defendants and each of them dis-

cover and set forth full, true, and particular accounts
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of all and every sum or sums of money received by

them, or either of them, or by any person or persons

by their, or either of their, order, or for their, or either

of their, use, for or in respect of the saiij sale or sales

of logs cut from said lands of said complainant, or the

lumber obtained from said logs, and when and from

whom each and every of such sums were, respectively,

received, and how the same, respectively, have been

applied or disposed of, and to show when and where

the proceeds of said sales were invested by each of said

defendants, and in what form of real or personal estate

they now exist.

Sixth.—That the defendants, and each of them, may

set forth a list or schedule and description of all books

of account of every kind and character, and of all

deeds, documents, letters, papers, or writings of every

kind whatsoever relating to the matters aforesaid, or

any of them, wherein or whereupon there is any note,

memorandum, or writing relating in any manner there-

to, which are now or ever were in their or either of

their possession or power, and more particularly de-

scribed, which now are in their or either of their pos-

session or power, and may deposit the same with the

clerk of this court or with the standing master in

chancery thereof for the purposes of inspection and ex-

amination by your orator, and for all other legitimate

and usual purposes, in order that your orator may as-
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certain therefrom and thereby the particular facts and

circumstances, which is absolutely necessary in order to

enable your orator to obtain possession and knowledge

of the details of this conspiracy; and that when such ac-

counting shall be made, and it shall be ascertained that

said defendants have received and taken into their pos-

session money or other forms of property directly re-

sulting from their participation in the conspiracy afore-

said, and in the spoliation of the lands of your orator as

aforesaid, that this Court shall decree that they pay

the amount thereof, with interest from' the date they

so received the same, to your orator, witli costs of this

suit, and that your orator may have such other and

further relief in the premises as the nature and the

circumstances of this case may require and as may be

agreeable to equity and good conscience.

May it please the Court to grant to your orator a

writ of subpoena to be directed to the said Margaret P.

Daly; Margaret P. Daly, as executrix of the last will

and testament of Marcus Daly, deceased; Bitter Root

Development Company, Anaconda Mining Company,

Anaconda Copper Company, Anaconda Copper Mining

Company, John R. Toole, William W. Dixon, William

Scallon, Daniel J. Hennessy, thereby commanding them,

and each of them, at a certain time, and under a cer-

tain penalty to be fixed, personally to appear before

this Honorable Court, and then and there full, true,
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direct, and perfect answer to make to all and singular

the premises, and to stand to, perform, and abide by

such order, direction, and decree as may be made

against them in the premises, as shall be meet and

agreeable to equity, and your orator will ever pray.

T. C. KNOX,

Attorney General of the United States.

J. K. RICHARDS,

Solicitor General of the United States.

FRED A. MAYNARD,

Special Assistant United States Attorney, Solicitor for

Complainant.

CARL RASCH,

United States Attorney and Solicitor for Complain-

ant.

M. C. BURGH,

Of Counsel.

No. 207. The United States of America. The Cir-

cuit Court of the United States for the Ninth Circuit

and District of Montana. In Equity. The United States

of America, Complainant, vs. Bitter Root Development

Company, a Corporation; Anaconda Mining Company,

a Corporation; Anaconda Copper Company, a Corpora-

tion; Anaconda Copper Mining Company, a corporation;

Margaret P. Daly; Margaret P. Daly, as executrix of

the last will and testament of Marcus Daly, Deceased;

John R. Toole, William W. Dixon, William Scallon, and
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Daniel J. Hennessy, Defendants. Filed Feb. 26, 1903.

Geo. W. Sproule, Olerk.

And thereaftcT, to wit, on the ITth day of March, 1903,

a subpoena in equity was issued herein, which is

entered of final record, as follows, to wit:

Subpoena ad Respondendum;

UNITED SIT'ATIES OF AIMERilOA.

Circuit Court of the United States, Ninth Judicial Circuit,

District of Montana.

IN EQUITY.

The President of the United States of America, Greet-

ing, to Bitter Root Development Company, a Cor-

poration; Anaconda Mining Company, a Corpora-

tion; Anaconda Copper Company, a Corporation;

Anaconda Copper Mining Company, a Corporation;

Margaret P. Daly; Maiigaret P. Daly, as Executrix

of the Last Will and Testament of Marcus Daly,

Deceased; John E. Toole; William W. Dixon; Will-

iam Sicallon; and Daniel J. Hennessy, Defendants.

You are hereby commanded, that you be and appear
in said Circuit Cburt of the United States aforesaid,

at the courtroom in Butte, on the 6th day of April,

A. D., 1903, to answer a bill of complaint exhibited

against you in said court by the United States of Amer-
ica, Complainant, and to do and receive what the said

Court shall have considered in that behalf. And this

your are not to omit, under the penalty of five thousand

dollars.
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Witnesis, the HonoT"able MELVILLE W. FULLER,

Chief Justice of the United States, this 26th day of

February, in the year of our Lord one thousand nine

hundred and three, and of our Independence, the 127th.

[Seal] GEO. W. SPBOULE,

Clerk.

Bji
^

,
•

I Deputy Clerk,

Memorandum Pursuant to Rule 12, Supreme Court U. S.

You are hereby required to enter your appearance

in the above suit, on or before the first Monday of

April next, at the clerk's offiice of said court, pursuant

to said bill; otherwise the said bill will be taken pro

confesso.

[Seal] GEO. W. SPROULE,

Clerk.

Byi '

—
,

Deputy Clerk,

P. C. KNOX,
United States Attorney General,

J. K. EIOHARIDS,

Solicitor General,

F. A. MAYNARD,
Special Assistant United States Attorney, Soli-

citor for Complainant.

CARL RASCH,

United States Attorney, Helena, Montana.

M. C. BURCH,

Of Counsel.
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United States Marshal's Office,

District of Montana. }
I hereby certify that I received the within writ on

the 28th day of February, 1908, and personally served

Ihe same on the 3d day of March, 1908, by delivering

to, and leaving with D. J. Hennessy at Butte; Mrs.

M. Daly, March 4th; Mrs. M. P. Daly, as executrix of!

the last will and testament of M. Daly, deceased at

Anaconda, Wm. S'callon at Butte, March 10th, 1903, and
the Anaconda Copper Mining Co., hj Win. Sicallon,

Prest., and on J. R. Toole, March 16, 1903, at Anaconda,

Mont., said defendants named therein personally, in

said district, a copy thereof; after due search am una-

ble to find the Bitter Root Development Co., Anaconda
Mining Company, The Anaconda Copper Co., and W. W.
Dixon in my district.

C. P. LLOYD,

United States Marshal.

By E. D. Elderkin,

Deputy.

Butte, March 17, 1008. >

[Endorsed]
: N^o. 207. U. S. Circuit Court, Ninth Cir-

cuit, District of Montana. In Equity. United States

of America vs. Bitter Root Development Co. et al. Sub-

poena. Filed March 17th, 1'903. Geo. W. Sproule,

Clerk.

And thereafter, to wit, on the 24th day of June, 1903,

separate demurrer of Anaconda Copper Mining
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Company, a corporation, John R. Toole, William

W. Dixon, William Scallan and Daniel J. Hennessy

was filed herein, which is entered of final record,

as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

IN EQUITY.

THE UNITED STATES OF AMERICA,^
Complainant

vs.

BITTER ROOT DEVELOPMENT COM-

PANY (a Corporation), ANACONDA
MINING OOMI^ANY (a Corporation),

ANACONDA COPPER COMPANY
(a Corporation), ANACONDA COP-

PER MINING CO. (a Corporation),

MARGARET P. DALY, MARGARET
P. DALY, as Executrix of the Last

Will and Testament of MARCUS
DALY, Deceased; JOHN R. TOOLE,
WILLIAM W. DIXON, WILLIAM
SCALLON, and DANIEL J. HEN-
NESSY,

Defendants.

y No. 207,

Separate Demurrer of Anaconda Copper Mining Company, a

Corporation, John R. Toole, William W. Dixon, William

Scallon and Daniel J. Hennessy.

Now comes the Anaconda Copper Mining Company, a

corporation, John R. Toole, William W. Dixon, William

Scallon, and Daniel J. Hennessy, defendants in the above-
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entitled suit, and not confessing or acknowledging all

or any of the matters or things in complainant's bill

of complaint contained to be true in such manner and

form as the same are therein set forth and alleped, do

separately and for themselves an each of them demur

to the bill of complaint of complainant therein, and for

causes of demurrer show:

I.

That the said bill of complaint does not state any

such case as to entitle the complainant to any relief or

discovery in equity, in that said bill shows that the

complainant has a full, complete and adequate remedy

at law by action at law for the recovery of damages for

the alleged wrongs of defendants, and also a full, ade-

quate and complete remedy for any discovery necessary

or practicable by proceeding in such action at law.

II.

That the complainant is not entitled to any discovery

herein because:

(1.) The bill shows upon its face that the complain-

ant has a full, complete and adequate remedy at law,

and is therefore not entitled to any discovery.

(2.) That said bill charges that the alleged wrong-

ful acts of the defendants were in violation of both the

(;ivil and criminal laws of the United States; and there-

fore defendants herein are not compellable to give any

discovery herein, or to answer said bill, or to produce

any papers, books, documents or accounts relating to

the matters and things stated in said bill, because to
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do so might subject, or tend to subject, the defendants

to a criminal prosecution or accusation or to a penalty

or forfeiture.

(3.) The bill alleges that some of the defendants

were attorneys for some of the parties to this suit, and

a discovery by such attorneys might compel them to vi-

olate professional conMences not allowed by law to be

disclosed except under certain restrictions and condi-

tions.

(4.) The bill does not show that a discovery in t'his

suit is sought in aid of any action at law, or that these

defendants, or any of them, are parties to, or defend-

ants in, an action at law relating to the matters set

forth in the bill.

III.

The bill is so general, uncertain and indefinite that it

states no equitable gTounds for relief or discovery, and

these defendants should not be compelled to answer the

same, in that the bill does not show how any of the al-

leged acts of defendants were fraudulent, or how

the complainant was injured, or how the complain-

cint or its officers or agents were deceived or mis-

led by any of the alleged acts of the defendants, or

how any acts of the defendants complicated the situa-

tion or made detection difficult or impossible, or con-

cealed from the complainant any facts in the case; nor

is it sufficiently averred how said frauds were perpe-

trated or the alleged fraudulent acts committed; nor

why the alleged frauds were not sooner discovered by

the complainant, or how or when such frauds were dis-



44 The United States of America vs.

covered or the means used to conceal the alleged frauds

from the complainant; nor the diligence with which

the alleged frauds were investigated by the complain-

ant.

The bill contains mere loose, general and indefinite

allegations of fraud, and does not show the acts of the

defendants by which the complainant alleges that it

was deceived, misled or injured by any acts of the de-

fendants.
,

IV.
J

The bill shows upon its fact that the complainant has

been guilty of laches in not sooner commencing legal

or equitable proceedings to enforce its alleged rights,

in that the alleged wrongs of the defendants were com-

mitted long since, and were within the knowledge of

the complainant, or it had the means of knowledge

thereof, and no sufficient reason or excuse is given or

pleaded why the complainant has not longi since availed

itself of the proper legal and equitable remedies to

which it might be entitled instead of delaying proceed-

ings until, as shown by the bill, many of the parties

having knowledge of the matters complained of have

died or gone out of the jurisdiction of the court.

No diligence on the part of thei complainant is shown,

or any excuse for the want thereof, in relation to the

matters stated in the bill.

V.

Said bill is uncertain and insufficient:

(1.) As to the allegations of conspiracy and fraud on

the part of the defendants, in that it is not shown what
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were the acts constituting the conspiracy and fraud,

nor how the said alleged acts were fraudulent, or how

the complainant was injured thereby, or how the com-

plainant or its oflacers or agents were deceived or mis-

led by any alleged acts of the defendants, or how any

acts of the defendants complicated the situation, or

made detection difficult or impossible, or concealed

from the complainant any facts in the case.

The allegations are general and indefinite, and do not

state how the alleged frauds were perpetrated, or how

the complainant was injured thereby, or when the com-

plainant discovered the same, or that it used any dili-

gence to discover them, or how the said frauds or any

acts of the defendants were concealed from the com-

plainant.

(2.) It is alleged in the bill that the complainant

has commenced several actions at law in this court to

recover the value of timber taken by the defendants

from the lands mentioned in the bill, and that the same

are now pending in this court; but said actions are not

described, nor the parties thereto named, nor is it al-

leged that these defendants, or any of them, are par-

ties or defendants to such alleged actions at law, or any

of them.

(3.) The bill admits that the defendants, or some of

them, had permits or licenses from the complainant or

its agents to cut timber from some of the lands de-

scribed in the bill; but the bill does not describe such

permitted or licensed lands, or exclude them from the

bill, but seeks to hold the defendants liable for the tim-

ber cut from said permitted or licensed lands, as well
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as from other lands, although knowledge of such

licenses or permits was and is peculiarly within the

knowledge of the complainant.

(4.) Said bill is in many other respects uncertain, in-

formal and insufficient.

VI.

And for further causes to bei stated at the hearing of

this bill.

Wherefore, these defendants separately demur to said

bill and to all of the matters and things therein con-

tained, and pray the judgment of this Honorable Court

whether they shall be compelled to make any further

or other answer thereto; and pray to be dismissed with

their costs in this behalf sustained.

A. J. SHORES and
'

O. F. KELLEY,
Solicitors for said Defendants.

W. W. DIXONI and

A. J. SHORES,

Of Counsel for said Defendants.

We certify that, in our opinion, the foregoing demur-

rer of the defendants. Anaconda Copper Mining Com-
pany, a corporation, John R. Toole, William W. Dixon,

William Scallon and Daniel J. Hennessy, to the bill of

complaint of the United States of America is well

founded in point of law, and proper to be filed in said

cause.

W. W. DIXON and

A. J. SHORES,

Of Counsel for said Defendants.
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The United States of America,

Ninth Circuit,

District of Montana,
J.

ss.

State of Montana,

County of Silver Bow..

William W. Dixon, being duly sworn, says:That he

is one of the defendants to the bill of complaint of

the United States of America in this suit; that he has

read the foregoing demurrer, and that the same is not

interposed for delay. WILLIAM W. DIXON.

Subscribed and sworn to before me this 22d day of

June, 19m:

[Seal] WILL HARDCASTLiE,

Notary Public in and for Silver Bow County, State of

Montana.

Service of the foregoing demurrer acknowledged, and

copy received this 24th day of June, 1903.

OARL RASOH,

United States Attorney,

Solicitors for Oomplainant.

[Endorsed] No. 207. Circuit Court, United States,

Ninth Circuit, District of Montana. United States of

America, Complainant, vs. Bitter Root Development Co.,

a Corporation, Anaconda Mining 'Company, a Corpora-

tion, et al.. Defendants. Separate demurrer of Ana-

conda Copper Mining^ Company, a Corporation; John R.

Toole, W. W. Dixon, Wm. Scallon, and Daniel J.Hen-

nessy. Filed June 24, 1903. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 1st day of August, 1903,

Margaret P. Daly and Margaret P. Daly, as executrix
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of the last will and testament of Marcus Daly, deceased,

filed her separate demurrer herein, which is entered of

final record, as follows, to wit:

/// the Circuit Court of the United States, Ninth Circuity

District of Montana.

IN EQUITY.

THE UNITEID STATESi OFAiMERIOA,

Oomplainant,

vs.

BITTER ROOT DEiVELOPMENT COM«

PAN'Y (a Corporation, ANAIOONDA
MINING COMPANY (a Corporation),,

ANACONDA COPPER COMPANY
(a Corporation), ANACONDA COP-V^,^

^O'"

PER MINING CO. (a Corporation),]

MARGARET P. DALY, MARGARET
P. DALY, as Executrix of the Last|

Will and Testament of MARCUS
DALY, Deceased; JOHN R. TOOLE,

WILLIAM W. DIXON, WILLIAM
SOALLON, and DANIEL J. HEN-

,WBSSY, /

Defendants. /

Separate Demurrer of Margaret P. Daly, and Margaret P.

Daly, as Executrix of the Last Will and Testament ot

Marcus Daly, Deceased.

Now comes Margaret P. Daly, for herself, and

as executrix of the last will and testament of
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Marcus Daly, deceased, defendants in the above-

entitled suit, and not confessing or acknowledging all

or any of the matters or things in complainant's bill

of complaint contained to be true in such manner and

foiin as the same are therein set forth and alleged,

does for herself, and as such executrix, demur to the

bill of complaint of complainant herein, and for causes

of demurrer shows:

I.

That the said bill of complaint does not state any

such case as to entitle the complainant to any relief or

discovery in equity, in that said bill shows that the

complainant has a full, complete and adequate remedy

at law by action at law for the recovery of damages for

the alleged wronigs of defendants, and also a full, ade-

quate and complete remedy for any discovery necessary

or practicable b^' proceeding in such action at law.

11.

That the complainant is not entitled to any discovery

herein because:

(1.) The bill shows upon its face that the complain-

ant has a full, complete and adequate remedy at law,

and is therefore not entitled to any discovery.

(2.) That said bill charges that the alleged wrong-

lul acts of the defendants were in violation of both the

civil and criminal laws of the United States; and there-

fore defendants herein are not compellable to give any

discovery herein, or to answer said bill, or to produce

any papers, books, documents or accounts relating to

the matters and things stated in said bill, because to
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do so might subject, or tend to subject, the defendants

to a criminal prosecution or accusation or to a penalty

or forfeiture.

(3.) The bill alleges that some of the defendants

were attorneys for some of the parties to this suit, and

a discovery by such attorneys might compel them to vi-

olate professional confidences not allowed by law to be

disclosed except under certain restrictions and condi-

tions.

(4.) The bill does not show that a discovery in this

suit is sought In aid of any action at law, or that these

defendants, or any of them, are parties to, or defend-

ants in, any action at law relating to the matters set

forth in the bill.

III.

The bill is so general, uncertain and indefinite that it

states no equitable grounds for relief or discovery, and

these defendants should not be compelled to answer the

same, in that the bill does not show how any of the al-

leged acts of defendants were fraudulent, or how

the complainant was injured thereby, or how the

complainant or its officers or agents were deceived or

misled by any of the alleged acts of the defendants, or

how any acts of the defendants complicated the situa-

tion or made detection difficult or impossible, or con-

cealed from the complainant any facts in the case; nor

is it sufficiently averred how said frauds were perpe-

trated or the alleged fraudulent acts committed; nor

why the alleged frauds were not sooner discovered by

the complainant, or how or when such frauds were dis-

covered or the means used to conceal the alleged, frauds
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from the complainant; nor the diligence with which

the alleged frauds were investigated by the complain-

ant.

The bill contains mere loose, general and indefinite

allegations of fraud, and does not show the acts of the

defendants by which the complainant alleges that it

was deceived, misled or injured, by any acts of the de-

fendants.

IV.

The bill shows upon its face that the complainant

has been guilty of laches in not sooner commencing

legal or equitable proceedings to enforce its alleged

rights, in that the alleged wrongs of the defendants

were committed long since, and were within the knowl-

edge of the complainant, or it had the means of knowl-

edge thereof, and no sufficient reason or excuse is given

or pleaded why the complainant has not long since

availed itself of the proper legal and equitable reme-

dies to which it might be entitled instead of delaying

proceedings until, as shown by the bill, many of the

parties having knowledge of the matters complained

of have died or gone out of the jurisdiction of the court.

No diligence on the part of the complainant is shown,

or any excuse for the want thereof, in relation to the

matters stated in the bill.

V.

Said bill is uncertain and insufficient:

(1), As to the allegations of conspiracy and fraud

on the part of the defendants, in that it is not shown

what were the acts constituting the conspiracy and
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fraud, nor how the said alleged acts were fraudulent,

or how the complainant was injured thereby, or how

the complainant or its officers or agents were deceived

or misled by any alleged acts of the defendants, or how

any acts of the defendants complicated the situation,

or made detection difficult or impossible, or concealed

from the complainant any facts in the case.

The allegations are general and indefinite, and do not

state how the alleged frauds were perpetrated, or how

the complainant was injured thereby, or when the com-

plainant discovered the same, or that it used any dili-

gence to discover them, or fi"ow the said frauds or any

acts of the defendants were concealed from the com-

plainant.

(2). It is alleged in the biH that the complainant his

commenced several actions at Taw in this court to re-

cover the value of timber taken by the flefendants from

the lands mentioned in the bill, and that the same are

now pending in this court; but said actions are not de-

scribed, nor the parties thereto named, nor is it alleged

that these defendants or any of them are partiesr or d.^-

fendantsto such alleged actions at law, or nny of them.

(3). The bill admits that the defendants, or some of

them, had permits or licenses from the complainant or

its agents to cut timber from some of the lands de-

scribed in the bill; but the bill does not describe such

permitted or licensed lands, or exclude them from the

bill, but seeks to hold the defendants liable for the

timber cut from said permitted "or licensed lauds as well

as from other lands, although knowledge of such li-
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censes or permits was and *is peculiarly within the

knowledge of the complaiuanf.

(4). Said bill is in many other respects uncertain, in-

formal and insufficient.

VI.
^

And for further cause to 'be stated at the hearing of

this bill.

Wherefore, the defendant, Margaret P. Daly, for her-

self and as executrix of the last will and tes'tament of

Marcus Daly, deceased, separately demurs to said bill

and to all of the matters and things therein contained,

and prays the judgment of this HbnorableCourt whether

she shall be compelled to make any fiirtlier or otliev

answer thereto; and prays to be dismissed with her

costs in fhis bfehalf sustained.

A. J. CAMPBELL,

Solicitors for Said Defendants.

Of Counsel for Defendants.

I !iereby certify that in my opinion the foregoing de-

murrer of the defendants, Margaret P. "Daly and Mar-

garet P. Daly, as executrix of the last will and testa-

ment of Marcus Daly, deceased, to the bill of complaint

of the United States of America, is well founded in

point of law, and proper to be filed in said cause.

A. J. CAMPBELL,

Of Counsel for Staid Defendants.
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The United States of America,

Ninth Circuit,

District of Montana,

State of Montana, 1

County of Ravalli. f

Margaret P. Daly, being duly sworn, says: That she

is one of the defendants to tlie bill of complaint of the

United States of America in this suit; tha't she has read

the foregoing demurrer, an'd that the same is not in-

terposed for delay.

MARGARET P. DALY.

Subscribed and sworn to before me this 29th day of

July, A. D. 1903.

[Seal] ROBERT A. O'HARA,
Notary Public in and for Ravalli County, State of Mon-

tana.

Service of the foregoing demurrer acknowledged, and

copy received this 31st day of July, A. D. 1903.

A. J. CAMPBELL,
Solicitors for Complainant.

[Endorsed]: No. 20'7. In the Circuit Court of the

United States, Ninth Circuit, District of Montana. In

Equity. The United States of America, Complainant,

vs. Bitter Root Development Company, a corporation, et

al., Defendants. Separate Demurrer of Margaret P.

Daly, and Margaret P. Daly, as Executrix of the last

will and testament of Marcus Daly, deceased. Filed

Aug. 1, 1903. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 26th day of February,

1904, an order sustaining said demurrers was duly

made and entered herein, which is entered of final

record, as follows, to wit:

In the Circuit Court of the United States, Ninth Circuity

District of Montana.

Friday, February 26th, 1904.—In Open Court.

UNITED STATES OF AMEEICA

vs.

BITTER ROOT DEVELOPMENT
COMPANY et al.

Order Sustaining Demurrers.

This cause heretofore submitted to the Court upon

demurrers of defendants. Anaconda Copper Mining

Company, a corporation; John R. Toole, W. W. Dixon,

Wm. Scallon and Daniel J. Hennessy; and Margaret P.

Daly, and Margaret P. Daly, as executrix of the last

will and testament of Marcus Daly, deceased, came on

regularly at this time for the judgment and deci:^ion

of the Court, and after due consideration it is ordered

that said demurrers be, and the same hereby are, sus-

tained, and complainant thereupon granted five days'

time within which to further plead or consider as to

further action herein.

Attest—a true and correct copy.

GEO. W. SPROULE,

Clerk.
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And thereafter, to wit, on the 3d day of March, 1904,

a final decree was duly made and entered herein,

which is entered of final record, as follows, to wit:

THE UNITED STATES OF AMERICA.

In the Circuit Court of the United States for the Ninth Cir-

cuit and District of Montana.

IN EQUITY.

THE UNITEiD STATES OF AMERICA, ^

Complainant,

vs.

BITTER ROOT DEVELOPMENT COM-
PANY (a Corporation), ANACONDA
MINING COMPANY (a Corporation),

ANACONDA COPPER COMPANY
(a Corporation), ANACONDA COP-
PER MINING COMPANY (a Corpora-

tion), MARGARET P. DALY, lilAR-

GARET P. DALY, as Executrix of the

Last Will and Testament of MARCUS
DALY, Deceased, JOHN R. TOOLE,
WILLIAM W. DIXON, W^ILLIAM
SCALLON, DANIEL J. HENNESlSY,
and ANACONDA COPPER COM-
PANY (a Corporation),

Defendants.
^

Final Decree.

In this cause the demurrers of the said defendants,

Margaret P. Daly, Margaret P. Daly, as executrix of the

last will and testament of Marcus Daly, deceased. An-
aconda Copper Mining Company, a corporation, John
R. Toole, William W. Dixon, William Scallon and Daniel
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J. HJennessy, to the said complainant's bill of complaint

came duly on for hearings, and was argued by counsel

for the respective parties, and the premises bein«T seen

and fully understood it is ordered, adjudged and de-

creed by the Court that said demurrers be and the same

are hereby sustained; and the said complainant there-

upon waiving in open court the right to further amend

its said bill of complaint, it is thereupon further or-

dered, adjudged and decreed by the Court that said bill

of complaint be and the same is hereby dismissed.

It appears from the return of tlie marshal that, after

diligent search, no service of process could be had on

said defendants. Bitter Root Development Company,

a corporation, Anaconda Mining Company, a Corpora-

tion, Anaconda Copper Company, a corporation, as they

could not be found.

Dated March 3d, 1904.

HIRAM KNOWLES,
District Judge.

[Endorsed] : Title of Court and Cause. Order of Dis-

missal. Filed and Entered March 3d, 1904. Geo. W.

Sproule, Clerk.

Clerk's Certificate to Enrolled Papers.

Wherefore, said pleadings, process and final decree

are entered of final record, herein, in accordance with

the law and practice of this Court.

Witness my hand and the seal of said C\)urt this 3d

day of March, 1904.

[Seal] GEO. W. SPROULE,

Clerk.
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And thereafter, to wit, on the 3d day of Jitorch, 1904,

the complainant filed its assignment of error

herein, which is in the words and figures as follows,

to wit:

THE UNITED STATES OF AMERICA.

In the Circuit Court of the United States for the Ninth Cir-

cuit and District of Montana,

m EQUITY.

THE UNITED STATES OF AMERICA, "|

Complainant,

vs.

BITTER ROOT DE'VELOPMENT COM-
PANY (a Corporation), ANACONDA
MINING COMPANY (a Corporation),

ANACONDA COPPER COMPANY
(a Corporation), ANACONDA COP-

PER MINING COMPANY (a Corpora-
"

tion), MARGARET P. DALY, MAR-
GARET P. DALY, as Executrix of the

Last Will and Testament of MARCUS
DALY, Deceased, JOHN R. TOOLE,
WILLIAM W. DIXON, WILLIAM
SCALLON, and DANIEL J. HEN-
NESSY,

Defendants.

Assignment of Errors.

And now comes the complainant and says that in the

record and proceedings of the said court m the the

above-entitled cause, and in the final decree made and

entered therein, on the 26th day of February, A. D.
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1904, there is manifest error, and for error the said com-

plainant assigns the following:

First.—^The Court erred in that it did not hold that

the bill of complaint states a good cause of action to

which the defendants should be required to file their

answers or pleas.

Second.—The Court erred in holding that the bill of

complaint states no cause for relief in a court of equity.

Third.—The Court erred in refusing to grant the re-

lief as prayed for in complainant's bill.

Fourth.—^The Court erred in sustaining the demurrers

of defendants Margaret P. Daly, Margaret P. Daly, as

executrix of the last will and testament of Marcus

Daly, deceased; Anaconda Copper Mining Company, a

corporation; John K. Toole, William W. Dixon, William

Scallon, and Daniel J. Hennessy, and directing that the

bill of complaint be dismissed.

Fifth.—The Court erred in not overruling paragraph

I of said demurrer, which states that the said bill of

complaint does not state any such case as to entitle

the complainant to any relief or discovery in equity, in

that said bill shows that said complainant has a full,

complete and adequate remedy at law by action at law

for the recovery of damages for the alleged wrongs of

defendants, and also a full, adequate and complete

remedy for any discovery necessary or practicable by

proceedings in such action at law.

Sixth.—The Court erred in not overruling paragraph

II of said demurrer, which states that the complainant

is not entitled to any discovery herein because:
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(1). The bill shows upon its face thai the complain-

ant has a full, complete and adequate remedy at law,

and is therefore not entitled to any discovery.

(2). That said bill charges that the alleged wrong-

ful acts of the defendants were in violation of both

the civil and criminal laws of the United States; and

therefore defendants herein are not compellable to give

any discovery herein, or to answer said bill, or to pro-

duce any papers, books, documents or accounts relating

to the matters and things stated in said bill, because

to do so, might subject, or tend to subject, the defend-

ants to a criminal prosecution or accusation or to a

penalty or forfeiture.

(3). The bill alleges that some of the defendants

were attorenys for some of the parties to this suit, and

a discovery by such attorneys might compel them to

violate professional confidences not allowed by law to

be disclosed except under certain restrictions and con-

ditions.

(4). The bill does not show^ that a discovery in this

suit is sought in aid of any action at law, or that these

defendants or any of them, are parties to, or defendants

in, any action at law relating to the matters set forth

in the bill.

^Seventh.—The Court erred in not overruling the

third paragraph of said demurrer, which states that

the bill is so general, uncertain and indefinite that it

states no equitable grounds for relief or discovery, and

these defendants should not be compelled to answer the

same, in that the bill does not show how any of the al-
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leged acts of defendants were fraudulent, or how the

complainant was injured thereby, or how the complain-

ant or its officers or agents were deceived or misled by

any of the alleged acts of the defendants, or how any

acts of the defendants complicated the situation or

made detection difficult or impossible, or concealed from

the complainant any facts in the case; nor that it is

sufficiently averred how said frauds were perpetrated

or the alleged fraudulent acts committed; nor why the

alleged frauds were not sooner discovered by the com-

plainant, or how or when such frauds were discovered

or the means used to conceal the allegedi frauds from

the complainant; nor the diligence with which the al-

leged frauds were investigated by the complainant.

That the bill contains mere loose, general and indefi-

nite allegations of fraud, and does not show the acts

of the defendants by which the complainant alleges that

it was deceived, misled or injured by any acts of the

defendants.

Eighth.—^The Court erred in not overruling the fourth

paragraph of said demurrer which states that the bill

shows upon its face that the complainant has been

guilty of laches in not sooner commencing legal or

equitable proceedings to enforce its alleged rights, in

that the alleged wrongs of the defendants were com-

mitted long since, and were within the knowledge of the

complainant, or it had the means of knowledge thereof,

and no sufficient reason or excuse is given or pleaded

why the complainant has not long since availed itself

of the proper legal and equitable remedies to which it
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might be entitled instead of delaying proceedings until

as shown by the bill, many of the parties having knowl-

edge of the matters complained of have died or gone out

of tlie jurisdiction of the court.

No diligence on the part of the complainant is shown,
or any excuse for the want thereof, in relation to the

matters stated in the bill.

Ninth,—The Court erred in not overruling the fifth

paragraph of said demurrer, which states that said

bill is uncertain and insuflficient:

(1.) As to the allegations of conspiracy and fraud

on the part of the defendants, in that it is not shown
what were the acts constituting the conspiracy and

fraud, nor how the said alleged acts were fraudulent,

or how the complainant was injured thereby, or how the

complainant or its officers or agents were deceived or

misled by any alleged acts of the defendants, or how any

acts of the defendants complicated the situation, or

made detection difficult or impossible, or concealed from

the complainant any facts in the case.

That the allegations are general and indefinite, and

do not state how the alleged frauds were perpetrated,

or how the complainiant was injured thereby, or when

the complainant discovered the same, or that it used

any diligence to discover them, or how said frauds or

any acts of the defendants were concealed from the com-

plainant.

(2.) It is alleged in the bill that the complainant has

commenced several actions at law in this court to re-

cover the value of timber taken by the defendants from
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the lands mentioned in the bill, and that the same are

now pending in this court; but said actions are not de-

scribed, nor the parties thereto named, nor is it alleged

that these defendants or any of them are parties or de-

fendants to such alleged actions at law, or any of them.

(3.) The bill admits that the defendants, or some of

them, had permits or licenses from the complainant or

its agents to cut timber from some of the lands

described in the bill; but the bill does not describe such

permitted or licensed lands, or exclude them from the

bill, but seeks to hold the defendants liable for the tim-

ber cut from said permitted or licensed lands as well

as from other lands, although knowledge of such li-

censes or permits was and is peculiarly within the

knowledge of the complainant.

(4). Said bill is in many other respects uncertain, in-

formal and insufficient.

Wherefore, the complainant prays that the said de-

cree be reversed.

P. O. KNOX,

Attorney General of the United States,

M. C. BUROH,

United States Attorney,

OAEL RASClH,

United States Attorney for the District of Montana,

FRED A. MAYNARD,

Special Assistant United States Attorney for the Dis-

trict of Montana,

Solicitors for Complainant.
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[Endorsed] : Title of Court and Cause. Assignment

of Errors. Filed and entered March 3d, 1904. Geo. W.

Bproule, Clerk.

A'nd thereafter, to wit, on the 3d day of March, 1904, an

order granting appeal was filed herein, being as

follows, to wit:

UNITED STATES OF AMEKICA.

Circuit Court of the United States for the District of Mon-

tana, Ninth Circuit.

IN EQUITY.

THE UNITED STATESi OF AMEEICA,
Complainant,

vs.

BITTER ROOT DEVELOPMENT COM-
PANY (a Corporation), ANACONDA
MINING COMPANY (a Corpora-

tion), ANACONDA OOPl^ER MIN-

ING COMPANY (a Corporation);

ANACONDA COPPER COMPANT
(a Corporation), MARGARET P.

DALY, MARGARET P. DALY, Eix-

ecutrix of the Last Will and Testa-

ment of MARCUS DALY, Deceased,

JOHN R. TOOLE, WILLIAM W.

DIXON, WILLIAM SOALLON, and

DANIEL J. HENNElSSY,
Defendants.

Order Granting Appeal.

The above-named complainant, conceiving itself ag-

grieved by the decree made and entered on the 26th
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day of February, A. D. 1904, in tlie above-entitled cause,

does hereby appeal from said order and decree to the

United States Circuit Court of Appeals for the Ninth

Circuit, for the reasons specified in the assignment of

errors which is filed herewith, and it prays that this

appeal may be allowed, and that a transcript of the

record, proceedings and papers upon which said order

and decree was made, duly authenticated, may be sent

to the United States Circuit of Appeals for the Ninth

Circuit.

Dated March 3d, A. D. 1904. :

P. C. KNOX,

Attorney General of the United States,

M. C. BUBCH,

United States Attorney,

CARL RiABCH,

United States Attorney for the District of Montana,

FEED A. MAYNARD,
Special Assistant United States Attorney for the Dis-

trict of Montana,

Solicitors for Complainant.

The foregoing claim of appeal is allowed.

HIRAM KNOWLEIS,

United States District Judge for the District of Man-

tana.

[Endorsed] : Title of Court and Cause. Order Grant-

ing Appeal. Filed and Eaitered March 3d, 1904. Geo.

W. Sproule, Clerk.
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And thereafter, to wit, on the 3d day of March, 1904, a

citation was duly issued herein, being in the words

and figures as follows, to wit:

Citation.

THE! UNITED SITATEIS OP AMERIOA--ss.

To Margaret P. Daly, Margaret P. Daly as executrix of

the Last Will and Testament of Marcus Daly, De-

ceased, The Anaconda Copper Mining Oompany, a

Oorporation, John R. Toole, William W. Dixon,

William Scallon and Daniel J. Hennessy, and Al-

bert J. Campbell, Solicitor for Margaret P. Daly

and Margaret P. Daly, Executrix, and W. W.
Dixon, A. J. Shores, and C. F. Kelly, Solicitors and

of Counsel for the Other Defendants.

You are hereby cited and admonished to be and ap-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit in the city of San Francisco, State

of California, on the 28th day of March, A. D. 1904, pur-

suant to an appeal on the part of the United States

filed in the clerk's office of the Circuit Court of the

United States for the District of Montana, entitled The
United States of America, complainant, vs. Bitter

Root Development Company, a corporation, Anaconda
Mining Company, a corporation. Anaconda Copper Com-
pany, a corporation. Anaconda Copper Mining Com-

pany, a corporation, Margaret P. Daly, Margaret P.

Daly, as executrix of the last will and testament of Mar-

cus Daly, deceased, John R. Toole, William W. Dixon,

William Scallon and Daniel J. Hennessy, defendants,
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to show cause, if any there be, why tlie decree of the

Circuit Court of the United States in the said appeal

mentioned should not be reversed and speedy justice

should not be done in that behalf.

Given under my hand at the city of Butte, in the Dis-

trict of Montana, on the M day of March, A. D. 1904.

HIEAM KNOWLES,
District Judge.

Service of the above citation accepted by us this 3d

day of March, A. D. 1904.

W. W. DIXON,

A. J. SHOKiES, and

C. F. KELLBY,

P'or the Anaconda Copper Mining Ciompany, John R.

Toole, W. W. Dixon, William Scallon, Daniel J.

Hennessy.

A. J. OAMPBELL,

For Margaret P. Daly and Margaret P. Daly, Executrix.

[Elidorsed]: No. 107. In Equity. Circuit Court of

United States, 9th Circuit, Dist. of Montana. United

States vs. Bitter Boot Development Company, et al.

Citation. Filed March 3, 1904. Geo. W. Sproule, Clerk.

Clerk's Certificate to Transcript.

United States of Ataerica, "^

>ss.
District of Montana. J

I, George W. Sproule, clerk of the United States Cir-

cuit Court for the District of Montana, do hereby cer-
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titj and return to the Honorable, the United States
Circuit Court of Appeals for the Ninth Circuit, that the
foregoing volume, consisting of 7'3 pages, numbered
consecutively from 1 to 73, is a true and correct trans-

cript of the pleadings, process, orders, decrees and all

proceedings had in said cause, and of the whole thereof,

as appears from the original records and files of said

court in my possession; and I do further certify and re-

turn that I have annexed to said transcript and included

within said paging the original citation issued in said

cause.

I further certify that the costs of the transcript of

record amount to the sum of twenty-one 10/100 dollars

and has been charged to the appellant.

In witness whereof, I have hereunto set my hand and
affixed the seal of the said United States Circuit Court
for the District of Montana, at Helena, Montana, this

8th day of March, 1904.

[Seal] GEO. W. SPROULE,
, Clerk.

'[Endorsed]: No. 1047. United States Circuit Court

of Appeals for the Ninth Circuit. The United States of

America, Appellant, vs. Bitter Root Development Com-
pany (a Corporation), Anaconda Mining Company (a

Corporation), Anaconda Copper Company (a Corpora-

tion), Anaconda Copper Mining Company (a Corpora-

tion), Margaret P. Daly, Margaret P. Daly, as Execu-

trix of the Last Will and Testament of Marcus Daly, De-

ceased, John R. Toole, William W. Dixon, William Scal-

lon and Daniel J. Hennessy, Appellees. Transcript

of Record. Upon Appeal from the United States Cir-

cuit Court for the District of Montana.

Filed March 14, 1904.

F. D. MONCKTON,
Clerk.


